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FOR THE JUNIORS. 



Marshalling of Securities. — We submitted in our last number (p. 549) the 
following problem, and requested solutions from our Juniors : 

"A has a mortgage on Blackacre (worth $12,000) and on Whiteacre (worth 
16,000) ; B has a subsequent mortgage on Blackacre for $5,000 ; and C a subsequent 
mortgage on Whiteacre for $5,000. All of these mortgages are duly recorded. 
Later, D attaches both tracts for a debt of $1,000. In a chancery suit, to which 
all are parties, a commissioner is directed to report the priorities and a scheme 
for distribution. What result?" 

Of several solutions received, that of " Junior," Richmond, Va., seems to us to 
be the proper one. That is to say, the two funds to which A has access for the 
payment of his debt must contribute to the payment of A's debt in proportion to 
their values. B is then confined to what is left of the Blackacre fund ; C to what 
remains of the Whiteacre fund; and D takes the residue, if any, of either. 

Hence: The Blackacre fund being $12,000 and the Whiteacre fund $6,000, the 
former must contribute two-thirds of A's debt of $10,000 (equal to $6,666.66) and 
the latter one-third (equal to $3,333.33). This leaves of Blackacre ($12,000— 
6,666.66) $5,333.33, and of Whiteacre (6,000—3,333.33) $2,666.66. B is then 
paid his debt of $5,000 out of the former, and C receives, as a credit on his debt of 
$5,000, the $2,666.66, residue of the proceeds of Whiteacre. D receives the $333.33 
left of the proceeds of Blackacre, after payment of B's debt. 

The simplest form of marshalling is where one creditor has recourse against 
two funds and another creditor recourse against but one of them. Here the doubly 
secured creditor, if it can be done without prejudice to his rights, will be compelled 
to proceed against that fund to which the other has not access, or the other will 
be let in upon the latter fund by substitution: 3 Minor's Inst. 416-417 ; Adams' 
Equity, 271; RussM v. Randolph, 26 Gratt. 705, 717; Shultz v. Hansbrough, 33 
Gratt. 567, 581. 

But the question becomes more complicated where to thus force the doubly 
secured creditor over upon one fund would operate harshly upon a third creditor, as 
in the problem stated. In such case the rule is that the two funds shall contribute 
ratably to the payment of the doubly secured creditor, in proportion to their re- 
spective amounts. This is upon the principle that marshalling is a creature of 
equity, not arising out of contract, and will therefore never be enforced to the in- 
jury of third persons: 2 Wh. & Tud. L. C. E. 111-112 and cases cited ; Shultz v. 
Hansbrough (ubi sup.) 582. 



